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II. STATEMENT OF THE CASE

A.

Nature of the Case
This is an appeal from the district court's order withholding judgment

entered on Appellant Joshua Poppe's conditional guilty pleas, by which he reserved
his right to appeal the district court's denial of his motion to suppress. R. 115-116,
118.

B.

General Course of Proceedings
On January 21, 2015, an Idaho State Police trooper on the drug interdiction

team observed a vehicle driven by Josh Poppe change lanes on 1-84 without
signaling for a full five seconds. Tr. 12, In. 4-21; Preliminary Hea1·ing ("PH") Tr. p.
6, In. 18 - p. 7, In. 4. The officer then ran the vehicle's plate, discovered its
registration was expired and initiated a traffic stop. PH Tr. p. 7, ln. 22 - p. 8, In. 11.
The officer approached the passenger window and informed Josh and his
passenger, Magdaline, why he stopped the vehicle. Exhibit A, 1 3:05:45-3:06:22.
Magdaline informed the officer that the vehicle was hers and that she had not
known the registration was expired. Id. at 3:06:22-3:06:39. The officer asked the two
for their identification and paperwork and inquired as to their destination. Id. at
3:06:39- 3:07:12. Magdaline produced a concealed weapons permit as identification
and, in response to the officer's inquiry, indicated there was a handgun under her
seat. Exhibit A, 3:07:12-3:07:36; PH Tr. p. 8, In. 24-p. 9, In. 3; Tr. p. 13, In. 6-13.

1 Exhibit A is a video recording of the stop from the camera on the officer's vehicle augmented
into the appellate record on April 5, 2016.

When Josh handed the officer his identification and paperwork the officer
noted that Mr. Poppe's hand was shaking, that he avoided eye contact and the
passenger seemed "a little fidgety." Tr. p. 13, In. 19-24. In light of this nervousness,
the officer called a canine handler to the scene. Tr. p. 15, ln. 1-4.
After about two minutes of speaking at the window, the officer directed Josh
to exit while leaving Magdaline alone in her vehicle. Exhibit A, 3:08:10- 3:08:30.
The trooper then frisked Josh and confronted him regarding his nervousness and
Josh explained that he gets nervous when pulled over and has frequent tremors. Id.
at 3:08:30-3:09:05. The officer also interrogated Josh about drugs in the vehicle, his
past drug use and his criminal history. Id. at 3:09:05-3:10:05. Josh told the officer
that he completed drug court for a marijuana charge years ago and that there were
no drugs or other weapons in the vehicle. Id. at 3: 10:05-3: 10:36
Four to five minutes after stopping the vehicle, the canine handler arrived.
Exhibit A, 3: 10:25. The first officer directed the canine officer to "ask [Magdaline]
out of the vehicle, and kind of get a feel for what was going on." PH Tr. p. 11, ln, 1316. The first officer continued to question Josh about drug use and any drugs in the
vehick and Josh reiterated that he knew of no drugs or other contraband in the
vehicle. Exhibit A, 3:10:25-3:11:30. The officer informed Josh that now was his
opportunity to be honest as the officer interrogating Magdaline had a drug dog and
continued to ask whether there were drugs in the vehicle, which Josh continued to
deny. Id. at 3:11:30-3:12:20. A third officer arrived on the scene and Josh stood with
him as the first officer conferred with the canine handler. Id. at 3: 12:30-3: 13:22.
2

At about eight minutes into the stop, the officer returned to his patrol vehicle
and finally provided dispatch with Josh and Magdaline's information. Exhibit A,
3:13:26-3:14:38. Without waiting for a response, the officer exited the vehicle and

returned to Magdaline and the canine handle1·. Id. at 3:14:38-3:14:46. The canine
handler informed Magdaline that he was going to run the dog around her vehicle
and inquired whether there were drugs inside, which she denied. Id. at 3:14:463:17:30-3:15:30. While the canine handler retrieved his dog and ran him around the

vehicle, the first officer continued interrogating Magdaline. Id. at 3:15:30-3:16:10.
Magdaline asked the officer to issue her the ticket and apologized for
allowing the registration to expire. Exhibit A, 3: 16: 10-3: 16:25. Rather than discuss
the reason for the stop, the officer redirected the conversation back to drug use and
continued interrogating Magdaline about when she last used drugs. Id. at 3:16:25About ten minutes after the officer initiated the traffic stop, the drug dog alerted on
the vehicle. Id. at 3:16-3:17:09.
The officer decided to place Josh in his patrol vehicle during the vehicle
search and put him in handcuffs. Tr. p. 22, In. 3-14. Although the officer had
already frisked Josh, he thoroughly searched Josh for contraband. Tr. p. 22, In. 314; PH Tr. p. 13, In. 13-25; PH Tr. p. 33, In. 25 - p. 34, In. 15. During the search, the

officer found a vial with a small amount of cocaine. Tr. p. 23, In. 3-11. In the vehicle,
the officers found a few grams of marijuana and some drug paraphernalia. Tr. p. 22,
In. 15-19. The officer cited and released Magdaiine for the marijuana and
paraphernalia, without citing her for the expired registration. Tr. p. 38, In. 14-22.
3

The officer arrested Josh for the felony possession of a controlled substance and
misdemeanor possession of marijuana and paraphernalia. Tr. p. 22, In. 22-25.
Josh moved to suppress, arguing that the officer unlawfully prolonged his
seizure by launching into a drug investigation without reasonable, articulable
suspicion and that the officer's search of Josh's person did not fall within any
recognized exception to the warrant requirement. R. 32- 46. Citing to Rodriguez v.

United States, 135 S. Ct. 1609 (2015), Josh argued that safety precautions taken in
order to facilitate the drug investigation did not relate to the officer's mission in
investigating a traffic violation and, thus, such unrelated precautions did not justify
prolonging the stop. Tr. p. 47, In. 21-p. 48, In. 1. Josh further argued that the
drug dog's alert on the vehicle did not provide probable cause to arrest Josh and
that the search could not be justified as a search incident to arrest. Tr. p 49, ln. 111. Josh responded to the district court's inquiry as to whether the drug dog alert
rendered Josh's arrest inevitable by noting that the passenger was not arrested for
the misdemeanor charges and that the inevitable discovery doctrine applied to what
was inevitable, not theoretically possible. Tr. p. 51, In. 5 - p. 52, ln. 22.
The district court denied Josh's motion, finding that Josh and Magdaline's
nervousness and Magdaline's indication that there was a firearm in the vehicle
justified the subsequent drug investigation. R. 54-55. The district court further
found that the vial's discovery was inevitable because the marijuana and
paraphernalia found in the subsequent search of the vehicle would have provided a
theoretical basis to arrest Josh, even though Magdalin~ was cited and released for
4

those offenses. R. 57-59.
Josh entered conditional pleas to possession of cocaine, marijuana and drug
paraphernalia, reserving his right to appeal the denial of his motion to suppress. R.
78-80. The district court withheld judgment and placed Josh on probation for four
years. R. 86-88. This appeal follows.

III. ISSUE PRESENTED ON APPEAL
1.

Did the district court error in denying motion to suppress?

IV. ARGUMENT
The Fourth Amendment to the United States Constitution prohibits
unreasonable searches and seizures. Courts must presume that a warrantless search
is unreasonable and violates the Fourth Amendment. State v. Smith, 152 Idaho 115,
118, 266 P.3d 1220, 1223 (Ct. App. 2011); State v. Weaver, 127 Idaho 288, 290, 900
P.2d 196, 198 (1995). The state may overcome this presumption by demonstrating
that a warrantless search either fell within a well-recognized exception to the
warrant requirement or was otherwise reasonable under the circumstances. Id.
Josh's nervousness standing alone and without some other indication of illicit
activity falls well short of supporting a reasonable suspicion that could justify
expanding the traffic stop into a drug investigation. Nor could Magdaline's disclosure
that she had a firearm justify the officer's decision to remove Josh from the vehicle
and interrogate him about drugs instead of verifying Magdaline's concealed weapons
permit through dispatch. The drug dog sniff significantly prolonged the traffic stop
beyond the reasonable duration to investigate the traffic violations. Because the
5

drug dog's alert occurred during the unlawful detention, the subsequent search was
unreasonable and violated the Fourth Amendment. Finally, even if the drug dog's
alert occurred during a lawful detention, it did not justify searching Josh for
contraband. The district court therefore erred in denying Josh's motion to suppress
and this Court should vacate the order withholding judgment.

A.

Standard of Review
On appeal from a motion to suppress, this Court accepts the trial court's

findings of fact if supported by substantial evidence, while freely reviewing the
application of constitutional principles to the facts as found. State v. Case, 159 Idaho
546, 363 P.3d 868, 870-71 (Ct. App. 2015); State v. Atliinson, 128 Idaho 559, 561, 916
P.2d 1284, 1286 (Ct. App. 1996). The reasonableness of a given search or seizure is a
question oflaw requiring this Court's independent review. State v. Aguirre, 141
Idaho 560, 562, 112 P.3d 848, 850 (Ct. App. 2005); State v. Parliinson, 135 Idaho 357,
360, 17 P.3d 301, 304 (Ct. App. 2000).

B.

Josh's Nervousness and Magdaline's Disclm;ure She Had a Concealed
Weapons Permit and a Firearm in the Vehicle Fail to Establish a
Reasonable Articulable Suspicion of Criminal Activity That Justified
Abandoning any Investigation of the Traffic Violation in Favor of a
Drug Investigation
A detention's scope must be carefully tailored to its underlying justification.

Fforida v. Royer, 460 U.S. 491, 500 (1983); Aguirre, 141 Idaho at 563, 112 P.3d at
851. An individual "may not be detained even momentarily without reasonable,
objective grounds for doing so." State v. Gutierrez, 137 Idaho 647, 651-52, 51 P.3d
461, 465-66 (Ct. App. 2002), citing Royer, 460 U.S. at 498.
6

"A seizure for a traffic violation justifies a police investigation of that
violation." Rodriguez, 135 S. Ct. at 1614. Beyond determining whether to issue a
traffic ticket, an officer's mission includes ordinary inquiries incident to [the traffic]
stop such as checking the driver's license, determining whether there are
outstanding warrants against the driver, and inspecting the automobile's
registration and proof of insurance. Rodriguez, 135 S. Ct. at 1615. An officer can also
investigate issues unrelated to the initial basis for the stop if the routine traffic stop
reveals circumstances justifying a reasonable suspicion of criminal activity. Aguirre,
141 Idaho 560, 562, 112 P.3d 848, 850 (Ct. App. 2005); Parkinson, 135 Idaho at 362,
17 P.3d at 306.
Here, the district court found that Josh and Magdaline's nervousness justified
expanding the scope of the detention beyond the traffic infractions. R. 55. However, a
nervous demeanor during a law enforcement encounter is of limited significance in
establishing the presence of reasonable suspicion because it is common for people to
exhibit signs of nervousness when confronted with law enforcement regardless of
criminal activity. State v. Zuniga, 143 Idaho 431, 435, 146 P.3d 697, 701 (Ct. App.
2006); State v. Gibson, 141 Idaho 277, 285-86, 108 P.3d 424, 432-33 (Ct.App.2005);

see also Brent v. Ashley, 247 F.3d 1294, 1302 (11th Cir.2001) (general observation of
nervousness, standing alone, cannot provide "reasonable suspicion"); United States v.

Beck, 140 F.3d 1129, 1139 (8th Cir.1998) (it "certainly cannot be deemed unusual for
a motorist to exhibit signs of nervousness when confronted by a law enforcement
officer"); United States v. Fernandez, 18 F.3d 874, 879 (10th Cir.1994) (noting that
7

the Court had repeatedly held that nervousness is of limited significance in
determining reasonable suspicion); United States v. Wood, 106 F.3d 942, 948 (10th
Cir.1997) (nervousness is of limited significance in determining reasonable suspicion
and the government's repetitive reliance on nervousness as a basis for reasonable
suspicion must be treated with caution).
In Zuniga, a detective detained the defendant because he was nervous, found
in a place where drug activity had been previously suspected, and the name provided
by the defendant did not appear in the dispatch records. After noting the limited
significance of a nervous demeanor, the Court held that those "circumstances, as a
whole, were not sufficient to establish reasonable, articulable suspicion that criminal
activity" was afoot. Zuniga, 143 Idaho 431, 436, 146 P.3d 697, 702 (Ct. App. 2006)
Similarly, the Court of Appeals recently held that "nervousness, attire, and the time
of day, and refusal to consent to a search of his automobile do not support reasonable
suspicion either separately or taken together." State v. Neal, No. 42806, 2016 WL
732550, at *4 (Idaho Ct. App. Feb. 25, 2016); cf State v. Hays, 159 Idaho 476, 362
P.3d 551, 556 (Ct. App. 2015), review denied (Dec. 18, 2015) (the officer's 43 second
inquiry into defendant's nervousness did not violate Fourth Amendment).
Josh's nervous behavior - even if exceptionally nervous 2 - cannot do more

2 The officer apparently noted what he described as an exceptional level of nervousness while
speaking with Josh in the vehicle. It is worth noting however, that the video recording of Josh and
the officer's interactions outside the vehicle does not reflect any unusually nervousness,
particularly considering the intimate nature of the frisk and that the encounter occurred on the side
of a busy freeway.
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than provide an inchoate hunch of criminal activity. The officer lacked a reasonable
suspicion that could justify removing Josh from the vehicle, frisking him and
interrogating him about drug use.
The district court also found that the "loaded gun in the car provided
additional justification for the expansion of the scope and length of the initial
detention because it was reasonable to inquire if, and verify whether, either the
defendant or the passenger were convicted of crimes (and thereby prohibited from
possessing firearms)." R. 55. However, Magdaline's disclosure of the firearm did not
justify a detention to investigate controlled substances and instead justified
determining the validity of Magdaline's concealed weapons permit.
The officer's decision to remove Josh from the car, frisk him and interrogate
him failed to further any investigation into the firearm's legality. Instead, the officer
could have efficiently discovered whether Magdaline's concealed weapons permit was
valid and whether the two had criminal histories by returning to his vehicle and
running the names through dispatch. Conversely, frisking Josh and interrogating
him regarding his own criminal history and drug use failed to advance any
investigation into whether Magdaline lawfully possessed the gun.
Moreover, while the officer frisked and interrogated Josh, Magdaline
remained unsupervised in her vehicle with the handgun easily accessible under her
seat. Thus, the officer's decision to remove Josh from the vehicle instead of returning
to his patrol vehicle to run information through dispatch certainly cannot be
construed as somehow necessary for officer safety.
9

Josh and Magdaline's nervous demeanor falls well short of providing an
objective basis to reasonably suspect criminal activity. The validity of Magdaline's
concealed weapon permit was part of the information that the officer would have
obtained had he continued to investigate the traffic violation by running Josh and
Magdaline's information through dispatch and did not justify the detention and drug
investigation that occurred here. The district court thus erred in finding that the
officer possessed a reasonable, articulable suspicion of criminal activity that could
justify expanding the traffic stop into a drug investigation. This Court should
therefore vacate the Order Withholding Judgment against Josh.

C.

The Dog Sniff Prolonged the Detention
A seizure justified only by a police-observed traffic violation becomes unlawful

"'if it is prolonged beyond the time reasonably required to complete th[e] mission' of
issuing a ticket for the violation." Rodriguez, 135 S. Ct. at 1612, citing Illinois v.

Caballes, 543 U.S. 405, 407 (2005). A dog sniff is not fairly characterized as part of
the officer's traffic mission as it lacks the same close connection to roadway safety as
the ordinary inquiries, such as checking the driver's license, determining whether
there are outstanding warrants against the driver, and inspecting the automobile's
registration and proof of insurance. Rodriguez, 135 S. Ct. at 1615. Thus, in the
context of a dog sniff, the critical question is whether conducting the sniff prolongs or
adds time to the stop rather than whether the dog sniff occurs before or after the
officer issues a ticket. Id. at 1616.
Here, the officer completely abandoned the stop's initial mission-whether to
10

issue citations for a quick lane change and expired registration - after removing
Josh from the vehicle. Except for the minute or so the officer spent calling Josh and
Magdaline's information into dispatch eight minutes after stopping them, the
officers' actions were entirely devoted to the unrelated drug investigation.
Similarly, in Aguirre, the Court noted that the officers made no effort to
further pursue the initial purpose of the traffic stop. Aguirre, 141 Idaho at 564, 112
P.3d at 852. The officers failed to delegate "among themselves responsibility for
concurrent investigations - one aimed at resolution of the traffic offense, one aimed
at officer safety concerns, and another aimed at drug interdiction." Id. Instead, "the
collective effort of the police was uniformly directed at a drug investigation
completely unrelated to the traffic stop" and the purpose that justified the stop was
immediately abandoned. Aguirre, 141 Idaho at 564, 112 P.3d at 852.
In the case at bar, all three officers devoted their efforts to facilitating the dog
sniff and drug investigation rather than delegating tasks and conducting concurrent
investigations. After interrogating Josh, the officer finally contacted dispatch and
testified that he received the results about three minutes later. See Tr. 41, ln. 5-9.
However, rather than begin writing citations while waiting for the response, the
officer immediately exited the patrol vehicle to stand with Magdaline while the
canine officer retrieved his dog. Such safety precautions, which were taken in order
to facilitate an investigation into criminal activity, detoured from the stop's mission
of enforcing traffic violations and cannot justify prolonging the stop. See also

Rodriguez, 135 S. Ct. at 1616 ("on-scene investigation into other crimes" is a detour
11

from traffic stop's mission and "safety precautions taken in order to facilitate such
detours" do not justify prolonging the detention).
The state did not introduce any evidence at the suppression hearing
concerning the amount of time it should have taken to issue citations for the traffic
violations. However, the officer testified that he received information from dispatch
within three minutes of calling in Josh and Magdaline's information. Tr. ln. 5-9. Had
the officer returned to his patrol car rather than initiate a drug investigation, he
could have written 3 citations while waiting for the return from dispatch.
The dog sniff substantially prolonged the detention beyond a reasonable
amount of time to complete an investigation into the two traffic infractions. Because
the drug dog's alert was secured through an unreasonable expansion of the traffic
stop, the subsequent search and its fruits must be suppressed.

D.

Even if the Detention and Dog Sniff Were Lawful, the Cocaine's

Discovery Cannot Be Justified as a Search Incident to a Speculative
Arrest for Misdemeanor Possession of Marijuana and Paraphernalia
Before searching the vehicle, the officer searched Josh and found the vial with
cocaine in his pocket. The district court found this search lawful as incident to an
inevitable arrest for misdemeanor marijuana and paraphernalia. However, a search
incident to substantially contemporaneous arrest is valid so long as probable cause
existed at the time of the search. Rawlings v. Kentuc/1,y, 448 U.S. 98, 111 (1980);

Smith, 152 Idaho at 119, 266 P.3d at 1224; State v. Johnson, 137 Idaho 656, 662, 51

3 Idaho State Police citations are computer generated.
12

P.3d 1112, 1118 (Ct. App. 2002). While a drug dog's alert provides probable cause to
search a vehicle, it does not supply probable cause to arrest the vehicle's occupants.

Gibson, 141 Idaho at 286, 108 P.3d at 433.
The district court nonetheless concluded that the search was lawful as a
search incident to an inevitable arrest. R. 58. The district court reasoned that the
officers searched the vehicle based on the drug dog alert, not the cocaine found in
Josh's pocket. Since the marijuana and paraphernalia would inevitably supply
probable cause supporting a theoretical arrest, the district court reasoned that the
officer's search was lawful even though no probable cause existed at the time of the
search.
The inevitable discovery doctrine applies when a preponderance of the evidence
demonstrates that the evidence discovered pursuant to an unlawful search or seizure
would have inevitably been discovered by lawful methods. State v. Rowland, 158
Idaho 784, 787, 352 P.3d 506, 509 (Ct. App. 2015). The inevitable discovery doctrine
has been narrowly enunciated and applied by the United States Supreme Court and
was never intended to swallow the exclusionary rule by substituting what the police
should have done for what they really did or were doing. Rowland, 158 Idaho 784,
787, 352 P.3d 506, 509; State v. Holman, 109 Idaho 382, 391-92, 707 P.2d 493, 50203 (Ct. App. 1985).
This Court should not combine the search incident to arrest exception with the
inevitable discovery doctrine to uphold the officer's search of Josh in this case.
Significantly, absent the unlawful discovery of the cocaine, Josh probably would not
13

have been arrested and, instead, cited and released like Magdaline. In rejecting this
argument, the district court found that "simply because the officers chose not to
arrest the passenger does not negate the fact that they had probable cause to arrest
the Defendant once the marijuana was found in the vehicle." R. 58-59. While the
district court acknowledged that Josh was searched prior to the officers having
probable cause to arrest, it concluded that "the subsequcmt discovery of the
marijuana provided probable cause for the arrest, thereby justifying the immediately
preceding SP.arch of the defendant." Id.
A warrantless search is presumed unreasonable unless one of the carefully
delineated exceptions apply. The search incident to arrest exception has already
been expanded to apply to a substantially contemporaneous arrest so long as there is
probable cause to arrest at the time of the search. The exception should not be
further expanded to apply to a theoretical arrest when there is no probable cause at
the time of the search. This expansion is particularly unwarranted in a case such as
this one, where in all likelihood, Josh would have been cited and released for the
marijuana instead of arrested.
The officer lacked probable cause to arrest Josh at the time he searched him
for contraband. Accordingly, neither the search incident to arrest exception nor any
other exception to the warrant requirement justified the search and the district court
erred in denying his motion to suppress.

14

V. CONCLUSION
The district court erred in determining that Josh and Magdaline's nervous
behavior and Magdaline's disclosure she had a concealed weapons permit and a
handgun justified a detention to investigate drugs. Even if the drug dog alert
occurred during a lawful detention, the search of Josh's person cannot be upheld as a
search incident to arrest. The district court erred in denying the motion to suppress
and Josh respectfully asks this Court to vacate the district court's order withholding
judgment.
Respectfully submitted this 15th day of April, 2016.

Robyn Fyffe
Attorney for Joshua Poppe
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